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No. 5018. 


United States ex rel. H. Wendell Endicott a|nd Eliot 
Spalding, as Executors of the Estate oif Henry 
B. Endicott, Appellants , j 

vs. | 

Andrew W. Mellon, as Secretary of the Treasury, 
John Raymond McCarl, as Comptroller (General, 
and Robert H. Lucas, as Commissioner o|' Inter¬ 
nal Revenue. ! 


BRIEF FOR APPELLANTS. 


The Case. 


This is an appeal from a final order of the Supreme 
Court of the District of Columbia overruling a de¬ 
murrer to the defendants’ answer and dismissing a 
petition for mandamus. 

The action is brought to compel the respondents to 
perform certain mandatory provisions of Section 252 
of the Revenue Act of 1921 requiring the refhnd to 
the relators of $144,022.66 in income taxes, j These 


i 



taxes icere admittedly erroneously overpaid , but are 
withheld on technical grounds, which the relators con¬ 
tend are without merit in law. 


The Statute. 


The Revenue Act of 1921 
lows: 


provided in part as fol- 


“See.| 252. That if, upon examination of any 
return of income made pursuant to * * * the 
Revenue Act of 1916, as amended, the Revenue 
Act of 1917, or the Revenue Act of 1918, it appears 
that an amount of income, war-profits or excess- 
profits tax has been paid in excess of that prop¬ 
erly due, then, notwithstanding the provisions of 
Section 3228 of the Revised Statutes, the amount 
of the excess shall be credited against any income, 
war-profits or excess-profits taxes, or installment 
thereof, then due from the taxpayer under any 
other return, and any balance of such excess shall 
be immediately refunded to the taxpayer: Pro¬ 
vided, That no such credit or refund shall be al¬ 
lowed or made after five years from the date when 
the return was due, unless before the expiration 
of such five years a claim therefor is filed by the 
taxpayer: * * V’ (Italics ours.) 

42 Stat. L. 227, 268. 


Since the Revenue Act of 1921, Congress has en¬ 
acted the Revenue Acts of 1924, 1926 and 1928, which 
are quoted in the petition (R. 5, 6). These later Acts, 
however, are material only as showing that for the 
purposes of this case the above Section 252 is still con¬ 
trolling. 
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The Facts and Decision Below. 

On April 1, 1918, Henry B. Endicott, a citizen of the 
United States and a resident of Massachusetts, tiled 
his individual income tax return for the year! 1917 in 
accordance with the provisions of the Revenue Acts 
then in effect. His return showed a tax due in the 
amount of $467,071.92, and he paid this tax on jJune 14, 
1918, to the Collector of Internal Revenue forjthe Dis¬ 
trict of Massachusetts. On Februarv 12, li)20, Mr. 
Endicott died, and thereafter letters testamentary 
upon his estate were duly granted to the relators, H. 
Wendell Endicott and Eliot Spalding. (R. 3, 11.) 

On March 27, 1923, a claim for refund of income 
taxes for the vear 1917 was filed with the Collector 

* ^ ... l 

of Internal Revenue for the District of Massachusetts 
on behalf of the estate of Henry B. Endicott. This 
claim was made on a Treasury Department f^rm pro¬ 
vided for that purpose and appears in full in the pe¬ 
tition after page 8. (R. 3, Exhibit A, R. 8, R. 11.) 

Under date of December 29, 1927, the Treasury De¬ 
partment wrote the estate of Henry B. Endicott that a 
review of Mr. Endicott’s return for 1917 showed that 
he had paid $144,022.66 in excess of that propierly due 
from him for that year.* (R. 4, Exhibit C, R. $, R. 11.) 

By the provisions of Section 252 of the Revenue Act 
of 1921, heretofore quoted, if, upon examination of the 

*Xote: The Department’s letter (Exhibit C) shows an ‘[over-assess¬ 
ment” of $269,333.32 for 1917. The letter means that the Commis¬ 
sioner had assessed taxes against Mr. Endicott in the [amount of 
$269,333.32 over and above that properly due from him. put of this 
excess assessment Mr. Endicott had not at that time paid |$ 125,310.66, 
so this latter amount was in effect cancelled. But as to the remainder— 
namely $144,022.6(5—Mr. Endicott had already actually paiq, it and the 
Commissioner refused to refund it. This explanatory note! is attached 
so the Court may understand the practical meaning of the! terms used 
in the letter. The $125,310.66 may be disregarded because it! has already 
been taken care of. The only amount involved in this lease is the 
$144,022.66. 

| 
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return of income of Henrv B. Endicott for the calendar 
year 1917, which was made pursuant to the Revenue 
Act of 1916, as amended, and the Revenue Act of 1917, 
it appeared that an amount of income tax had been 
paid in excess of that properly due, then the amount 
of the excess should have been credited against any in¬ 
come, war-profits or excess-profits taxes, or instal¬ 
ment thereof, then due from the taxpayer Ilenry B. 
Endicott under anv other return, and anv balance of 

such excess “Ishall be immodiatelv refunded to the tax- 

* 

payer", provided that before the expiration of five 
vears from the date when the return was due a claim 
for refund had been filed by the taxpayer. 


The said taxpayer’s return was due April 1, 1918, 


bv virtue of a 
* 


general extension from March 15, 1918, 


contained in the Treasurv Decision 2650. A claim for 


refund was filed March 27, 1923, or within five years 
from April 1, 1918. Upon examination by the Com¬ 
missioner of Internal Revenue of Henrv B. Endicott’s 
return for the calendar year 1917 it did appear that 
an amount of income tax had been paid by said Henry 
B. Endicott for the calendar vear 1917 in the amount 


of $144,022.66, in excess of that properly due, as is 
shown by Treasury Department’s letter dated Decem¬ 
ber 29, 1927, (Exhibit 0.) There was then no income, 
war-profits or excess-profits tax or instalment thereof 
due from tin* taxpayer Henry B. Endicott under any 
other return, so that the entire sum of $144,022.66 paid 
in excess of that properly due should have been re¬ 
funded to the taxpayer pursuant to said Act. 

The Commissioner, however, in disregard of the 
mandatory provisions of the Act, refused to refund 
and has not refunded the said excess, in the amount of 


$144,022.66, to these relators as executors of the estate 


o 


of the taxpayer, Henry B. Endicott, notwithstanding 
the fact that a claim for refund was tiled within five 
rears from the date when the 1917 return Was due. 
(R. 4, 5, 12,13.) The petition for mandamus whs there¬ 
fore filed and the Secretary and the Comptroller Gen¬ 
eral were also made parties respondent, because these 
officials have successive duties to perform in regard to 
the machinery of the refund. (R. 6, 13.) j 

In defense of the action of mandamus it was con¬ 
tended that the claim for refund which had Ijeen filed 
on behalf of Mr. Endicott’s estate was not sujficient to 
constitute a claim for refund as provided byjthe stat¬ 
ute, the precise point being that the claim fc|r refund 
did not contain a reference to the point of law upon 
which the Commissioner ultimately determined that 
Mr. Endicott\s taxes had been erroneously Overpaid. 
This is a question of statutory construction,-j-whether 
or not the claim for refund filed on behalf of the Estate 
of Henry B. Endicott, deceased, photostat id copy of 
which was attached to the petition as Exhibit |B, was in 
law a claim for refund within the meaning of Section 
252 of the Revenue Act of 1921. If it was a jclaim for 
refund, then the refund should have been made. 

The respondents also contend that the statute is not 
mandatory, and the Comptroller General njiakes the 
additional point that he is not a proper party respon¬ 
dent. 

The Court below overruled a demurrer jo the re¬ 
spondents’ answer and dismissed the petitioij for man¬ 
damus. No opinion was filed and no intimjation was 
given as to the reason for the decision. The appellants 
must therefore address themselves to all of the de- 

i 

fenses asserted by the respondents. 
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Assignment of Errors. 

1. The Court erred in overruling the demurrer of the 

relators, H. Wendell Endicott and PZliot Spalding, as 

executors of the estate of Henry B. Endicott, deceased, 

to the answer of the respondents, Andrew W. Mellon, 

as Secretary of the Treasure, John Ravmond McCarl. 
• • • 

as Comptroller General, and Robert H. Lucas, as Com¬ 
missioner of Internal Revenue. 

2. The Court erred in making and entering the order 
and judgment of June 27, 1929, discharging the rule to 
show cause and dismissing the petition of the relators, 
11. Wendell Endicott and Eliot Spalding, as executors 
of the estate of Henry B. Endicott, deceased. 


Argument. 

I. An Adequate Claim for Refund Was Filed Within 
the Period Prescribed by Section 252. 

It is admitted that Exhibit B, attached to the Peti¬ 
tion, is an accurate copy of a document filed within 
the five year period prescribed by Section 252. (R. 12.) 
So that the element of time is not in controversy . 

The only question is this: Is Exhibit B a claim for 
refund within the meaning of Section 252? We sub¬ 
mit that it is. 


A. The Claim was a Plain and Full Compliance 
with the Letter of the Statute. 

The Section provides that any tax paid, in excess of 
that properly due, "shall be immediately refunded” 
(if there are no taxes due for other years) if, within 
five vears from the due date of the return, 
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“a claim therefor is filed by the taxpayer.” 

The claim for refund is before the Court, j It is on 
the form prescribed for that purpose, it Li denom¬ 
inated a Claim for Refund, it was properly executed, 
and was filed within the fire year period prescribed 
by the Act. And Section 252 savs that when these facts 
are present the 

“excess shall be immediately ref fouled to the tax¬ 

payer.” 

The statute requires nothing* further of the jrelators, 
every condition precedent to receiving a refund of the 
excess payment has been complied with, and yet the 
respondents refuse to obey the plain mandate of the 
law. Surely in such a case this Court will see to it that 
such arbitrary action on the part of executive officers 
is corrected and that the relators are given t le relief 
to which tliev are clearly entitled. 

•> 9 

But the respondents say that Exhibit B is not a claim 
for refund at all. A complete refutation of such a con¬ 
tention is to be found from an examination of the docu¬ 
ment itself. It is on the form prescribed fo^ claims 
for refund, it is designated a claim for refunjl, and it 

i 

asks refund of $1 “or such greater amount las is le¬ 
gally refundable.” * For the respondents arbitrarily 
— 

*Xo contention has been made in the case that the claim | must state 
the amount with any greater particularity. The printed for In prepared 
by the Bureau contained a space for the insertion of a figure followed 
by the words “or such greater amount as is legally refundable.” (Ex¬ 
hibit Ef.) It is the settled practice in the Bureau of Internal Reve¬ 
nue to allow as large an amount as is actually due where clujim is made 
for refund of a stated amount “or such greater amount as is legally 
refundable.” In this case the claim was disallowed not because $144,- 
022.00 was not claimed, but because there was no mention of the legal 
point on which the Commissioner determined that Mr. Hndicott’s taxes 
had been overpaid. (See Exhibit C.) An instance of the allowance of 
a greater amount than the figure mentioned in the claim occurs in 
Strong v. United States, 02 C. (Ts. 07, where the claim for refund was 
for $13,334.31 “or such greater amount as is legally refundable,” and 
the taxpayer was ultimately given $24,277 and interest, together ag¬ 
gregating $32,467.65. 
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to conclude that it is not a claim for refund is com¬ 
pletely at variance with the cardinal rule of statutory 
construction that words are to he given their ordinary 
meaning. This Court can determine from an exam¬ 
ination of the claim itself that it is in realitv a claim 
for refund. It can be nothing else. 

The respondents attempt to set up a standard of 
their own for a claim for refund, and contend that this 
is not a claim as provided by law because it does not 
meet the respondents’ views as to what a claim should 
contain. Clearly the law gives respondents no such 
authority. Thq Congress has said in Section 252 that 
if a claim for refund is filed within five vears of the 
due date of the return then the excess payment “shall 
be immediately|refunded.” Certainly a claim for re¬ 
fund was filed within the prescribed period and the 
ixcess payment should be refunded. The respondents 
may not like the duty which Congress has imposed 
upon them, but that cannot change the clear words of 
the statute. 


B. Not only the Letter of the Statute But Every 
Purpose of the Statute Has Been Fully Met by 
the Claim. 

A brief review of the facts will show conclusively 
that no useful purpose could have possibly been served 
by requiring a claim for refund in line with the un¬ 
authorized standard which respondents attempt to 
read into the law. 

The respondents’ real objection to the claim for 
refund, in the last analvsis, amounts to this: Tliev sav 
they will not honor the claim for refund (even though 
Section 252 commands that they shall) because the 
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claim docs not set forth in detail certain fans as to 
which the respondents were already fully advised. The 
Court will, at once, perceive how unnecessary jt would 
he to require that respondents be told something they 
already knew. And vet that is exactly what llhev are 

• * • j * 

insisting on. 

By the very nature of the case the facts \i*ere be¬ 
fore respondents. Not only does the letter of! Decem¬ 
ber 29, 1927 (Exhibit C), show that the facts jvere be¬ 
fore them but further that they acted upon thdse facts 
in finding “upon examination of” Mr. Endicott’s re¬ 
turn that he had paid taxes “in excess of that prop¬ 
erly due”. And so Congress said in effect inj Section 
252 that where the Commissioner, on his own initiative, 
finds from an examination of a return that ta.Nos have 
been overpaid the excess shall be refunded if y a claim 
therefor is filed.” A “claim therefor” was |filed in 
this case and the refund should follow. 

As stated by the Supreme Court of the Unite^l States 
in Tucker v. Alexander , 275 U. S. 228, 231: 


“The statute and the regulations must be read 
in the light of their purpose. They are jlevised, 
not as traps for the unwary, but for the Conveni¬ 
ence of government officials in passing upoji claims 
for refund and in preparing for trial. * j* * If 
the Commissioner is not deceived or mijsled by 
the failure to describe accurately the claini, as ob¬ 
viously he was not here, it may be more convenient 
for the government, and decidedly in the interest 
of an orderly administrative procedure, tjhat the 
claim should be disposed of upon its merits on a 
first trial without imposing upon government and 
taxpayer the necessity of further legal proceed¬ 


ings. 
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A case of especial application is that of Union Trust 
Co. of Pittsburgh r. McCaughn, 24 Fed. (2d) 459, 460, 
461, a suit to recover taxes. The Court thus presents 
and disposes of the question of what must be contained 
in a claim for refund: 

“The first point raised by the defendant under 
his demurrer is that the statement of claim is in¬ 
sufficient, in thqt it does not exhibit the claim for 
refund which it alleges was filed and rejected, and 
does not allege or show that the ground upon 
which this action to recover the tax is based was 
specifically presented to the Commissioner in the 
claim for refund. 

******* 

“ • * * at the argument a motion to amend 

the statement by attaching a copy (of the claim 

for refund) was made and the amendment allowed. 

An inspection of the paper shows that it does not 

include the claim now made. However, a copy of 

the notice of rejection from the Commissioner of 

Internal Revenue is attached to the statement, 
* * * 

• 

“From this is appears that the matter of the 
inclusion of the life insurance policy in the de¬ 
cedent’s gross estate, which is the basis of this 
suit, was presented to the Commissioner, and that 
it was considered and rejected by him. As stated 
in the opinion in Tucker v. Alexander, supra: ‘The 
evident purposes and objects of this condition are 
to afford the Commissioner an opportunity to 
correct errors made by his office and to spare the 
parties and the courts the burden of litigation in 
respect thereto.’ 

“// these objects have been attained, the statute 
lias been sufficiently complied with, even though 
some of the grounds upon which the claim was 
made were not specifically set forth in the appli¬ 
cation. It is apparent from the letter of the Com - 
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missioner that he had before him the question now 
raised, and that he had full opportunity to recon¬ 
sider and modify the ruling of his office , liad he 
deemed the ruling erroneous. He also, of course, 
had the right to waive any defect or informality 
in the application for refund, and, in view j of his 
letter, he will be held to have done so. I amj there¬ 
fore of the opinion that, so far as this requirement 
of the statute is concerned, the statement sets out 

a sufficient cause of action.” (Italics ours 1 ) 

i 

i 

The similarity of the above case to the ohe now 
before this Court is at once obvious. The Commis¬ 
sioner in our case had before him at all times the facts, 
and his letter of December 29 , 1927 , shows conclu¬ 
sively that he gave the question consideration and i 
found that Mr. Endicotf had overpaid his taxes. 

The relators could have told him nothing which he 
did not already know. And so the purpose of the stat¬ 
ute has been f ully met, and no purpose could haye been 
served by doing what respondents insist should have 
been done. j 

Having regard for what the Court said in! Union 
Trust Co. of Pittsburgh v. McCaughn, supra, and for 
what Mr. Justice Stone said in Tucker v. Alexander, 
supra, and bearing in mind that at all times the Com¬ 
missioner had before him the material facts, ajid that 
he voluntarily acted upon such facts and fouijid that 
Mr. Endicott’s taxes were overpaid, as shown 1 in his 
letter of December 29, 1927, and remembering further 
that a claim for refund was filed within the statutory 
period, we submit that there can be no question about 
the adequacy of the claim as a prerequisite to|the re¬ 
fund of the taxes admittedly erroneously collected. 
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C. Any Decisions Which May be Cited by Respon¬ 
dents as Indicating That a Claim Must be in 
More Detail, Arise Under a Different Statute. 


Under another statute (K. S. 2226 as amended) 
under which suits are brought in the United States 
District Courts or the Court of Claims it is provided 
that there must first be a claim for refund “duly filed 
with the Commissioner of Internal Revenue, according 
to the provisions of law in that regard, and the regula¬ 
tions of the Secretarv of the Treasure established in 

• • 

pursuance thereof/' The regulations then provide 
that the claim must set forth the facts relied upon in 
its support. And some Courts have held that under 
that section the claim is deficient unless the basis is 
given. 

But even in such actions, which arise under an en¬ 
tirely separate law, the better considered cases hold 
that a claim for refund is sufficient which does not set 
forth the facts in detail, and that, in any event, the fail¬ 
ure to set them forth mav be waived bv the Commis- 

» • 

sioner considering the case on its merits as lie has 
here. 


Union & New Haven Trust Co. r. Eaton. 20 Fed. 
(2d) 419, 421. 

Warner v. Walsh, 24 Fed. (2d) 449, 450. 
Warner v. Walsh, 27 Fed. (2d) 952. 


In W untie He v. McCauyhn, decided June 5, 1929, 
District Judge Kirkpatrick sitting in the District 
Court for the Eastern District of Pennsylvania said 
in regard to what must be contained in a claim for 
i efund : 


“I am in accord with the view expressed in 
Warner r. Walsh , 24 Fed. (2d) 449, and the opin- 
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ion of Union d New Haven Trust, Co. jt\ Eaton , 
20 Fed. (2d) 419 that where the Commissioner is 
apprised of all the material facts, it is immaterial 
that the theory on which relief is asked iis not set 
out. Nor, I think, is it material that the wrong 
theory is set out.” 


AYe repeat that any decisions which may be cited by 
respondents in support of their contention| that the 
point of law must be mentioned in the clahjn will be 
found to have arisen under this different provision of 
law which specifically places added restrictions upon 
the filing of claims. And, as we point out, eyen under 
these provisions the Courts differ. 

But it is not necessary to determine which line of 

* 

authorities is correct when suit is brought under this 
other provision, for there are clear reasons for the dis¬ 
tinction which exists between Sections 252 under 
which this action of mandamus is brought hud R. S. 

< 7 ? 

3226 relating to suits to recover taxes. 

AYhere a taxpayer enters suit against a collector or 
against the United States in a District Court or the 
Court of Claims to recover taxes, the Commissioner 
may assert with some degree of justice that jmder the 
law he had a right to have the facts first presented to 
him, thereby giving the Commissioner the opportunity 
‘‘to correct errors made by his office and to spare the 
parties and the courts the burden of litigation in re¬ 
spect thereto.”* Or, in the event he did not agree 
with the taxpayer, it would have assisted hint “in pre¬ 
paring for trial.”** In other words, it m^y not be 
fair to the Commissioner to bring him into Court and 

require him to go to trial on a matter that he ]has never 
_ 

*See Union Trust Co. of Pittsburgh v. McCaughn , 24 Fejd. (2d) 459, 
4*51. 

** Sec Tucker v. Alexander, 275 U. S. 228, 231. 
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heard of before. And it may be that Congress sought 
to protect him against such a procedure under this 
other section of the law, which has no bearing on our 


case. 

But ail entirely different situation exists in the case 

* 

before the Court. lie has had all the facts all along — 
he has had ample opportunity to correct the errors 
thus made—he has not been misled or deceived—he 


has had every fact necessary to assist him in prepar¬ 
ing for trial. In fact he has taken the record before 
him, and has fqund that Mr. Endicott overpaid his 
taxes. 

Under those circumstances, Congress has said, in 


Section 252, that he “shall immediately’’ refund the 


$1 -44,0:22.6(5 if a claim for refund has been tiled, as 
there has been in this case. Section 252 has no re¬ 


quirement that the claim must be in accordance with 
the Treasury Regulations. Congress saw clearlv the 
uselessness of requiring that the taxpayer tell the Com¬ 
missioner what the latter already knew, and accord¬ 
ingly it did not impose any such useless requirement 
in Section 252. 


I). Under Established Principles of Statutory Con- 
struction, All Doubts in Taxing Statutes must 
be Resolved against the Government and in 
Favor of the Taxpayer. 


The position of the taxpayer in this case is that Sec¬ 
tion 252 only required the filing of a claim for refund, 
and that a claim for refund was filed. The Govern¬ 


ment's position is that although the statute only said 
that the taxpayer had to file a claim for refund, the 
statute meant that the taxpayer had to file a claim for 


. 

refund which stated the legal basis of his cldim. The 
position of the Government necessarily requires an 
extension of the statute by implication beyondjthe clear 
import of the language used. 

In Gould v. Gould , 245 U. S. 151, 153, thle United 
States Supreme Court said: j 

‘‘In the interpretation of statutes levying taxes 
it is the established rule not to extend t^ieir pro¬ 
visions, by implication, beyond the clear ijmport of 
the language used, or to enlarge their operations 
so as to embrace matters not specifically pointed 
out. In case of doubt they are construed most 
strongly against the Government, and inj favor of 
the citizen.’’ 

In United States v. Merriam, 263 U. S. lipj 187, the 
Court said: 


“But in statutes levving taxes the literal mean- 
ing of the words employed is most important, for 
such statutes are not to be extended by implica¬ 
tion beyond the clear import of the language used. 
If the words are doubtful, the doubt mulst be re¬ 
solved against the Government and in Ifavor of 
the taxpayer.” 

I 


In Boners r. N. T. efi Albany Co., 273 U. S. |346, 350, 
the Court said: 


I 

i 


i i r n 


The provision is a part of a t axing j statute; 
and such laws are to be interpreted liberally in 
favor of the taxpayers.” 

i 

I 

This rale is so well established and backed bv so 
many decisions that their further citation \Vould be 
pedantic. 
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II. This is a Proper Case for Mandamus. 

The second problem for this Court is to determine 
whether the duties imposed by Section 252 of the Reve¬ 
nue Act of 1921 are enforceable in a mandamus pro¬ 
ceeding. The respondents contend that mandamus 
will not lie for three reasons: 

(a) Because they assert that the Commissioner 
had discretion. 

(b) Because they assert that there is an adequate 
remedv other than bv mandamus. 

(c) Because a suit is pending against the United 
States in the District Court of Massachusetts. 

It is respectfully submitted that none of these at¬ 
tempted defenses is well founded. 


A. The Duties are Ministerial. 

Section 252 provides: 

“That if, upon examination of any return of 
income made pursuant to * '* * the Revenue Act 
of 1916, as amended, the Revenue Act of 1917, or 
the Revenue Act of 1918, it appears that an amount 
of income, war-profits or excess-profits tax has 
been paid in excess of that properly due, then, 
* * * the amount of the excess shall be credited 
against any income, war profits or excess profits 
taxes, or installment thereof, then due from the 
taxpayer under any other return, and any balance 
of such excess shall he immediately refunded to 
the taxpayer: Provided , That no such credit or re¬ 
fund shall be allowed or made after five vears 
from the date when the return was due, unless 
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before the expiration of such five years a claim 
therefor is filed by the taxpayer: * * *L” (Italics 
ours.) 

A brief restatement of this provision, as applicable 
to the instant case, is this: If it appears, upon an ex- 
amination of Mr. Endicott’s return for 19}7, that an 
amount of tax has been paid by him in excess of that 
properly due then the excess “shall he immediately 
refunded” if within five vears from the dhte his re- 
turn was due a claim for refund was filed.! It is ad¬ 
mitted by all parties that, upon an examination of his 
return, it appeared that he had paid fojr 1917 an 
amount in excess of that properly due. (Exhibit. C 
attached to Petition and Respondents’ answer para¬ 
graph 8, R. 12.) It is further admitted that] there was 
no tax due from Mr. Endicott under anv ot|her return 
(Respondents’ answer paragraph 8, R. l‘i), so that 
the provisions of the Section as to crediting] the excess 
are inapplicable, leaving only the duty to immediately 
refund it provided a claim for refund was filed with¬ 
in the five year period. And finally, it i£ admitted 
(Respondents’ answer paragraphs 7 and 8, R. 11, 12) 
that Exhibit B, attached to the Petition, is a true copy 
of a document filed within the five year period pre¬ 
scribed bv Section 252. 

There are, therefore, no questions of fact—the par¬ 
ties agree upon them in every detail. The question is 
one of substantive law. The court has oijly to con¬ 
strue Section 252 and apply the section to undisputed 
facts. Under similar circumstances the Courts have 
uniformly held that an executive officer cannot escape 
the mandatory provisions of the law, or chauge a clear 
ministerial duty into one calling for his discretion, by 

i 
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pleading that the performance of the duty involves the 
construction of a statute bv him. Xo one denies that 
the Commissioner was called upon to construe Section 
252 when he was considering this case. The suit arises 
because he has misconstrued the law. And if he has, 
the Courts will correct his error through a mandamus 
proceeding. 

It is customarv for counsel for executive officers to 

* 

make this defense when an aggrieved person appeals 
to the Courts for redress. It is just as customary for 
the Courts to denv it, because there is in realitv no 

*7 • 

merit whatsoever to it. 

The leading case on the question is that of Roberts 
v. United States , 176 U. S. 221. In that case a statute 
was involved which was in fact rather obscure, but as 
construed by the Court it involved a ministerial duty 
in which the Secretary had no discretion, and the writ 
issued. The Court said, at page 231: 


“If the law direct him to perform an act in re¬ 
gard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then that act is ministerial, although de¬ 
pending ux)on a statute which requires, in some 
degree, a construction of its language by the offi¬ 
cer. Unless this be so, the value of this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by stat¬ 
ute might refuse to perform it, and when his re¬ 
fusal is brought before the Court he might suc¬ 
cessfully plead that the performance of the duty 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court 
would on that account be powerless to give re¬ 
lief.” 
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This quotation was repeated with approval ip Lane v. 
Hoglund, 244 U. S. 174, 182, and again inj Work v. 
Me A l este r-Edward s Coal Co., 262 U. S. 200. i 

As recently as McCarl v. United States ex rel. So¬ 
viet a Ligure , 57 W T . L. R. 149, this Court held that the 
writ of mandamus would issue to compel anjexecutive 
officer to perform ministerial duties 

i 

t 

“even though 1 lie refusal of the officer to perform 
the act is based on an erroneous construction by 
him of the statute” citing Roberts v. United States 
and other cases. 

I 

Respondents deny that the claim for refund, Ex¬ 
hibit B, is adequate and argue that whether not the 
claim is adequate is a matter within the discretion of 
the Commissioner of Internal Revenue and! is, there- 
fore, not reviewable in a mandamus proceeding (Re¬ 
spondents’ answer paragraph 14). But, ajs pointed 
out in Roberts r. United States, and in i\lcCarl v. 
United States ex rel. Soviet a Ligure, supra, j a duty is 
no less ministerial because it involves the construction 
of a statute, as it does in this case. So far as the 
claim for refund is concerned the parties arb in abso¬ 
lute agreement as to the facts —it therefore jbecomes a 
question of law, which this Court will determine in a 
mandamus proceeding. It is for the Court to construe 
the statute, and if, according to correct construction, 
there is a ministerial duty upon the respondents the 
Court can compel the performance of that duty by 
mandamus. 

In the instant case the parties agree tb'at “upon 
examination of” Mr. Endicott’s return foij 1917 “it 
appears that an amount of * * * tax has been paid in 
excess of that properly due,” that there is ho tax due 
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from him * 4 under any other return,” and that Exhibit 
B was tiled within the prescribed five years. Under 
these conditions the act directs that the “excess shall 
he immediately refunded to the taxpayer .” It leaves 
nothing to the discretion of the respondents—the facts 
are agreed upon and the law says what shall be done 
under an admitted state of facts, (dearer language 
to express the legislative intent cannot be found. Xor 
can the respondents avoid their plain mandatory duty 
bv the erroneous assertion that there is involved ‘ k dis- 
cretionary acts of the Commissioner of Internal Reve¬ 
nue.” The const ruction of a statute and the exercise 
of discretion are vastly different things. 

Not only has the United States Supreme Court 
promulgated the principle of law applicable to this 
class of cases, but the very section here discussed, Sec¬ 
tion 252, has been the subject of consideration by this 
Court in a mandamus proceeding, and has been held 
to be mandatory. 

In Blair r. United States ex rcl. Union Pacific Rail¬ 
road Co., 55 App. D. C. 359, the relator had obtained 
judgment covering an excess payment of taxes for one 
year, and then had asked that the Commissioner be 
compelled to credit the excess against taxes due by it 
for a later year. “The claim of the relator rests upon 
Section 252 of the Revenue Act of 1921” (p. 360). The 
only difference between that case and the case now be¬ 
fore this Court is that in the one case the relator was 
asking that the excess payment be credited against 
taxes for another year, while in our case the taxpayer 
is asking that the excess payment be refunded, since 
it is admitted that there were no other taxes due. But 
in both cases the Act is exactly the same. If there are 
other taxes due "the excess shall be credited if there 
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are no other taxes due the “excess shall be inlmediately 
refunded/’ In the Union Pacific case there >vere other 
taxes due, and this Court directed that the writ of 

i 

mandamus issue requiring that the credit j he given. 
So in our case, since there is no tax due fell* another 
year, the writ should issue directing that tjhe refund 
be made. In the Union Pacific case, the Respondent 
contended, among other tilings, that the dutjy was not 
mandatory, and therefore that mandamus jvvould not 
lie, but this Court disposed of that contention as fol¬ 
lows : 

"The duty imposed' upon the respondent, ac¬ 
cording to the conceded facts in the case, was man¬ 
datory , not discretionary; the language of the stat¬ 
ute is ‘ the amount of the excess shall be credited’; 
the courts therefore have jurisdiction to determine 
the correct const ruction of the statute ahd to com¬ 
pel the respondent to proceed accordingly. Lane v. 
Hoglund, 244 U. S. 174, 37 S. Ct. 558; 61 L. Ed. 
1066; Work v. McAlester-Edwards Co., 262 U. S. 
200, 43 S. Ct. 580, 67 L. Ed. 049. See, also, Inter¬ 
state Commerce Commission v. Humbbldt S. S. 
Co., 224 U. S. 474, 32 S. Ct. 556, 56 L. Ed. 849; 
Louisville Cement Co. v. Interstate Commerce 
Commission, 246 U. S. 638, 38 S. Ct. f08, 62 L. 
Ed. 914.” (p. 361.) (Italics ours.) j 

Precisely the same principle governs in ourlcase, and 
completely disposes of the respondents’ Contention 
that the dutv is diseretionarv. 

* * i 

The same contention was made in the case of Blair v. 
United States ex rel. Birkeustock, 55 App. |d. C. 376. 
In that case the question presented was whether inter¬ 
est on a refund should be computed under the pro¬ 
visions of the Revenue Act of 1921, as contended by 
Blair, or under the provisions of the Revenue Act of 
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1924, as contended by Birkenstock. In both Acts it 
was provided that “interest shall he allowed'' upon the 
allowance of a claim for refund but the period for 
which interest, was to run was different in the two 
Acts. In disposing of the question as to the discre¬ 
tion of the Commisioner, the Court said on page 37S: 


“Xo question of fact is involved in this case, nor 
is the appellant required to exercise any discre¬ 
tion when allowing interest upon such refunds. 
The duty is ministerial only, and is mandatory. 
Upon the facts in the case, the appellees have no 
other adequate remedy. They are therefore en¬ 
titled to a writ of mandamus. Roberts v. Valen¬ 
tine, 176 V. S. 221, 20 S. Ct. 376, 44 L. Ed. 443; 
Lane v. Hoglund, 244 U. S. 174, 37 S. Ct. 558, 61 
L. Ed. 1066; Work v. McAlester-Edwards Co., 252 
l\ S. 200, 43 S. Ct. 580, 67 L. Ed. 949.’’ (Italics 
ours.) 


From these decisions it necessarilv follows that the 
instant case does not involve the “discretionary acts 
of the Commissioner of Internal Revenue” as con¬ 
tended by respondents; but that on the contrary the 
question is one of law, the duties are ministerial and 
mandatory, and mandamus will lie. 

• 7 


B. Thf.rf. is Xo Adequate Remedy Other Than 

Mandamus. 


We have heretofore shown that the duties devolving 
upon respondents are ministerial, that the provisions 
of Section 252 are mandatory, and that mandamus will 
lie in so far as the consideration of these questions 
have a bearing upon the case. 
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But the respondents assert that relatoifs have an 
adequate remedy otherwise than by a writ of manda¬ 
mus, and therefore conclude that this action is im¬ 
proper. This same defense has been raised so often 
by counsel for executive officers in mandamus cases 
and overruled by the Courts so consistent!,ly that an 
extended discussion is unnecessary to show that it is 
unsound. 

It was raised in Blair v. United States ex rel. Union 
Pacific Railroad Co., supra, which arose 'under the 
same section of the law as does the instant base. This 
Court rejected the contention in the following lan¬ 
guage : | 

“Nor has the relator any other remedy than 
mandamus by which to enforce its plain legal 
rights 'under the statute. The fact that it might 
at the same time have other rights with other 
remedies arising out of the same transaction, does 
not negative this statement.” (Italics ours.) 

It was again raised in Blair v. United States ex rel. 
Birkenstock, supra, and again denied as folljows: 

“The duty is ministerial only, and is manda¬ 
tory. Upon the facts in the case, the ! appellees 
have no other adequate remedy. They are there¬ 
fore entitled to a writ of mandamus. Roberts v. 
Valentine, 176 U. S. 221, * * *; La4> v. Hog- 
lund, 244 U. S. 174, * * *; Work v. McAlester- 
Edwards Co., 252 U. S. 200, * * *.”| (Italics 
ours.) 

From exactly the same considerations tlife respon¬ 
dents’ contention in the instant case must fall. It is 
whollv without merit as the above decisions! show. 

* l 
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C. The Suit Against the United States in the Dis¬ 
trict Court of Boston is Immaterial. 


The respondents make one further defense, which 

is also without merit. Thev sav that the Court below 

• » 

was without jurisdiction because the relators have 
brought an action against a different party, namely, the 
United States, under a different statute in the District 
Court of Massachusetts. Such a defense would be un¬ 
tenable even if the action in the District Court of 
Massachusetts were against the same respondents and 
was instituted under the same section of the law, and 
it is all the more so since the proceeding in Massachu¬ 
setts is founded on a different law and against a dif¬ 
ferent party. 

In Kline et at. r. Burke Const ruction Co., 260 V. S. 
226, 230, 232, 235, the same contention was made and 
the United States Supreme Court, after holding that 
a prior action in rcm might bar a subsequent action in 
another court involving the same res, said: 

“But a controversy is not a thing, and a con¬ 
troversy over a mere question of personal liability 
does not involve the possession or control of a 
thing, and an action brought to enforce such a 
liability does not tend to impair or defeat the ju¬ 
risdiction of the court in which a prior action for 
the same cause is pending. Each court is free to 
proceed in its own way and in its own time, with¬ 
out reference to the proceedings in the other court. 
Whenever a judgment is rendered in one of the 
courts and pleaded in the other, the effect of that 
judgment is to be determined by the application 
of the principles of res ad judicata by the court in 
which the action is still pending in the orderly 
exercise of its jurisdiction, as it would determine 
any other question of fact or law arising in the 


progress of the case. The rule, therefore, has be¬ 
come generally established that where jhe action 
first brought is in personam and seeks only a per¬ 
sonal judgment, another action for the same cause 
in another jurisdiction is not precluded! * * * 

*e # * ^ | ^ic * 

Where a suit is stricly in personam;, in which 
nothing more than a personal judgment jis sought, 
there is no objection to a subsequent actjion in an¬ 
other jurisdiction, either before or after judgment, 
although the same issues are to be tried and deter¬ 
mined; and this because it neither ousts!the juris¬ 
diction of the court in which the first j suit was 
brought, nor does it delay or obstruct th^ exercise 
of that jurisdiction, nor lead to a conflict of author¬ 
ity where each court acts in accordance with law. 

# ^ I # 

i 

The rule, therefore, that the cfourt first 
acquiring jurisdiction shall proceed without inter¬ 
ference from a court of the other jurisdiction is 
a rule of right and of law based upon (necessity, 
and where the necessity, actual or potential, does 
not exist, the rule does not apply. Sjince that 
necessity does exist in actions in rent and does not 
exist in actions in personam , involving aj question 
of personal liability only, the rule applies in the 
former but does not apply in the latter. ’f (Italics 
ours.) | 

Under the principles thus established by tlje United 
States Supreme Court the action of mandanjms could 
be maintained in the District of Columbia evbn though 
a similar action against the same parties w^re being 
prosecuted in some state. It is obvious that! there is 
all the more reason for holding that a different kind 
of an action against different parties pending in Mas¬ 
sachusetts cannot affect the prosecution of tjhis man¬ 
damus suit in the District of Columbia. 
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III. The Comptroller General is a Proper Party. 

Assuming' that the relators are entitled to a refund, 
the machinery for paying it involves successive acts 
bv tlie Commissioner of Internal Revenue, the Secre- 
tary of the Treasury, and the Comptroller General (R. 
6 , 14) * 

In mandamus suits of this nature it had been tlie 
practice to proceed only against the Commissioner of 
Internal Revenue, see Blair r, United States ex rel. 
Union Pacific Bail road Co,, 55 App. D. C. 359; Blair r. 
United States ex rel. Birkenstock, 55 App. I). C. 376. 
However, in the case of Mellon et al. v, United States 
ex rel. Hill , now pending in this Court, Xo. 4935, the 
same counsel as in the suit at bar filed a petition for 
mandamus making only the Commissioner of Internal 
Revenue a party. The point was made that the Secre¬ 
tary and the Comptroller General also had duties to 
perform and were necessary parties. The petition was 
therefore amended to include them as parties, and the 
Comptroller General appeared and answered without 
any contention that he was an improper party. 

This leaves counsel in a rather perplexing situation. 
'When they do not make the Comptroller General a 
party it is contended that he should be a party. When 
they do make Tim a party it is contended that he 
should not be a party. The answer probably is that 
he is not a necessary party, but he is certainly a proper 
party, under the authority of Labette County et al. r. 
United States ex rel. Moulton, 112 U. S. 217. 

In the Labette case the relators had obtained a judg¬ 
ment against a township on bond coupons. This judg¬ 
ment had not been paid, and the relator filed a petition 
for mandamus 1 to compel the County Commissioners 


and other officers to assess against the people within 
the township a tax sufficient to pay the amount of 
the judgment. The respondents contended j that the 
duties of the different defendants were separate and 
distinct and that some of the defendants coujd not act 
until others had performed their prior duties. This 
defense was overruled, the Court saying on page 224: 


“The command of the writ is to perform the 
general duty, which is obeyed by performing the 
successive steps which constitute it. Clearly, the 
writ would not be chargeable with duplicity if ad¬ 
dressed to one person, although it commanded the 
performance of a series of acts, each of which was 
a condition of the performance of its Successor, 
where the right of the relator consists in the result 
legally flowing from the combined whol<i. It can 
make no difference in principle that in a particular 
case the law, instead of casting the performance 
of the entire duty upon a single persop, has di¬ 


vided it among several, each to perforip but one 
act in the series, and each acting independently 
and not as responsible to any of the others, but 


all required to co-operate in the attainment of the 
single result, and by a continuous andj uninter¬ 
rupted succession so as to preserve the I integrity 
and unity of the performance as an entire duty. 

“The relator is entitled to an effective I writ, and 
he can have it only on the terms of joining in its 
commands all those whose co-operation is by law 
required, even though it be by separate! and suc¬ 
cessive steps, in the performance of thojse official 
duties, which is necessary to secure to! him his 
legal right. * * * and if the relator |\vas com¬ 

pelled to obtain a separate mandamus against each 
person charged with the performance of a single 
service, the very delay and break in the cjontinuity 
of the process might be, by the terms of the law 
itself, a sufficient answer to each succeeding writ; 



and if it were not, it would prolong the proceed¬ 
ing to such indefinite length as to deprive the writ 
of the very character of a remedy.” (Italics ours.) 


In his brief in the Court below the Comptroller 

General cited a 1 number of cases as authority for the 

* 

proposition that a mandamus suit cannot be brought 

against any official unless the conditions precedent to 

suit have been complied with by the relators. Of course 

that is so. But where there is a mandatory dutv which 

* • 

is only fully performed by successive acts of several 
executive officers, it is proper to join them all in an 
action of mandamus even though the duties of some 
of the officials cannot be performed until the others 
have performed their preliminary duties. That is the 
precise holding in the Labette case. 


Conclusion. 

The salient features of this case are these: 

1. It is admitted that the amount of $144,022.66, in¬ 
come taxes, has been erroneously overpaid. The Com¬ 
missioner has so found. 

2. It is admitted that a document purporting to be 
a claim for refund, on the form provided for that pur¬ 
pose, as shown in “Exhibit B” attached to the peti¬ 
tion, was tiled within the statutory period. 

3. Xo point has been made as to the amount claimed 
in the alleged claim for refund. The blank provided 
by the Government contemplated the taxpayer naming 
some figure “(or such greater amount as is legally 
refundable).” There is no contention that it was nec¬ 
essary for the taxpayer to claim the exact amount of 
$144,022.66. 
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i 

4. The Commissioner was of opinion that! “Exhibit 
B” was not a claim for refund within the statute, 
because it did not refer to the point of law jvhich was 
the basis of his later determination that thejtaxes had 
been overpaid. But this was entirely unnecessary for 
the reasons stated at length in this brief jat page (i 
et seq., and for the very apparent reasoij. that the 
Commissioner had sufficient information before him to 
find that the taxes had been overpaid and did so find. 

5. The statute says that the “excess shall he imme¬ 
diately refunded to the taxpayer.” This is clearly 
mandatory. 


It is therefore prayed that this Court reverse the 
judgment of the Court below and remain} the case 
with instructions to sustain the demurrer ito the re¬ 
spondents’ answer and to issue the writ of fnandamus 
as prayed in the petition. 


Respectfully submitted, 


J. Harry Covington, 
Spencer Gordon, 

Newell W. Ellison, 
Attorneys for Appellants. 
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COLUMBIA 


BBIEF FOB APPELLEES 


STATEMENT 

: I 

i 

Except in two particulars, the appellant^ have 
made a fairly accurate statement of the facts hnd in 
order not to burden the Court with a repetition 
thereof, the facts are not repeated herein. j 
The appellants err when they state (p. 5 o| their 
brief) that the Comptroller General makSs the 
point that he is not a proper party respondent! The 
Comptroller General has contended, and now con- 
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tends, that the court has no jurisdiction to issue a 
mandamus against him requiring him to settle a 
claim chargeable to a particular appropriation when 
that claim had never been presented to him prior 
to the court proceedings for settlement. 

The appellants also err when they state (p. 3) 
that a claim for refund of income taxes was filed on 
March 27,1923. The paper in question, relied upon 
as a claim fdr refund, was attached to the petition 
as Exhibit B. (R. 12.) As appears from the face 
thereof, this was a claim for an abatement of $125,- 
310.66 in taxes for the year 1917, and was filed with 
the Collector of Internal Revenue for the District 
of Massachusetts on behalf of the Endicott estate. 
It will be noted that printed on the form was this 
statement: “Important. File with Collector of In¬ 
ternal Revenue where assessment was made. Not 
acceptable unless completely filled in.” The form 
was one suitable for the filing of four different 
kinds of claims; that is, (1) claims for abatement of 
tax assessed, (2) or credit against outstanding as¬ 
sessments, (3) or refund of taxes illegally collected, 
(4) or refund of amounts paid for stamps, with a 
block before each one of these claims to be marked 
by the taxpayer to indicate the kind of claim that 
was being filed. None of these blocks were filled 
in by the taxpayer . However, the Commissioner 
of Internal Revenue treated the claim as one for 
abatement and the abatement was allowed. Set 
forth in line 6 on the first page of said Exhibit B, 
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i 

i 

and as a part of the printed form furnished by the 

Government appears the following: “Arnou\it to be 

! 

refunded (or such greater amount as is legally re- 
fundable).” At the end of the line appear (the fig¬ 
ures ‘ 4 $1.00. ? ? This claim, which was one for abate¬ 
ment, was filed in response to a letter dated! March 
7, 1923, from the Treasury Department (jft. 10), 
advising the taxpayer that an additional t£ix had 
been found due for the year 1917, amounting to 
$125,310.66. While Exhibit B was incomplete and 
did not comply with the requirements, it was! never¬ 
theless treated as a claim for abatement of ^he tax 
of $125,310.66, and, as stated, such abatement was 
allowed. 

Under date of December 29, 1927, the Treasury 

i 

Department wrote the estate of Henry B. Enjdicott, 
deceased, that a review of Mr. Endicott’s retijrn for 
1917 disclosed that he had overpaid his tax jin the 
sum of $144,022.60, the sum being in excess 6f that 
properly due for that year, a copy of said j letter 
being attached to the petition and referred! to as 
Exhibit C. (R. 13.) j 

The Commissioner has at all times refused to 
allow or approve said purported claim, filed Jlarch 
27, 1923, for refund, referred to in the petition as 
Exhibit B (R. 12), upon the ground and fqr the 
reason that the same was not in law and in ihct a 
claim for refund and by reason thereof these pro¬ 
ceedings have been instituted by the appellants for 
the purpose of collecting said amount with interest 
from the United States. 
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ARGUMENT 

I 

AN ADEQUATE CLAIM FOR REFUND WAS NOT FILED WITHIN 
FIVE YEARS FROM THE DATE WHEN THE RETURN WAS 
DUE. AS PRESCRIBED BY SECTION 252. REVENUE ACT 
1921. 42 STAT. 227. 228 

Admittedly the return of tax for 1917 was filed 
by the taxpayer on April 1,1918. Claim for refund 
was required to be filed within five years thereafter, 
or on or before March 31, 1923. On March 27, 
1923, the taxpayer filed Exhibit B to its petition 
and is now contending that such paper constituted 
a claim for refund of taxes. If it did, the claim 
was filed within five years. If it did not, the claim 
is barred by the statute of limitations. 

Under the mandatory provisions of section 252 of 
the Revenue Act of 1921 (printed on page 2, appel¬ 
lant’s brief), if, within the five-year period imme¬ 
diately following the filing of the return, it should 
have been determined or discovered that there 
was an overpayment of tax, a mandatory duty was 
imposed by law upon the Commissioner of Internal 

Revenue to immediately credit or refund said over- 

* 

payment. This overpayment, however, was not dis¬ 
covered until after the 'five-year period had expired, 
and was brought to the attention of the taxpayer in 
the letter of December 29,1927. (R. 13.) Congress 
deemed it expedient to fix a five-year limitation 
period wherein the Commissioner is imposed with 
a mandatory duty to refund to the taxpayer such 
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sum or sums, or to credit such sum or sums] as are 
found to be overpayments, within the fi^e-year 
period, subsequent to the filing of the return, j After 
the five-year period has expired, we are confronted 
with a much different situation. Before the five- 

I 

year period expires there is nothing discretionary 
on the part of the Commissioner, but after the five- 
year period expires, section 252, supra, provides 
that in order for the Commissioner to refund any 
overpayment or to make any credit he miist first 
determine whether the taxpayer has filed claim 
for refund within the five-year period. j 
Congress, in Section 281 of the Revenue! Act of 
1924, Section 284 of the Revenue Act of 1926, and 
Section 322 of the Revenue Act of 1928, provided 
that refunds could not be made after the statutory 
period unless within said period of five years as 
designated in the Act of 1921, and within lesser 
periods as defined in later Acts, the taxpayer had 


within said designated periods filed a claim 


for re¬ 


fund. It therefore appears that Congress has at all 
times had in mind the question that refundjs could 
not be made to the taxpayer after the statutory 
period had expired save and except they liacj filed a 
claim within the statutory period, and it jwill be 
noted that the period of five years in which ajrefund 
for an overpayment could be made in the 1$21 Act 
has now by later Acts been reduced until Congress 
has defined the period as two years in the j Act of 
1928. ! 
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If the taxpayer had not filed a claim for refund 
within the five-year period he would have no stand¬ 
ing in court to recover any of said money even 
though it be admitted that there be an overpayment 
of the tax. At the expiration of the five-year 


period, providing no claim for refund was filed as 


required by law. said overpayment became the prop- 


ertv of the United States and title thereof vested in 


the United States. Upon the expiration of the five- 


year period title does not vest in any of these ap¬ 
pellees but said overpayment becomes property of 


the United States. 


We now come to the proposition as to whether 
or not a claim was filed. The appellees have set 
forth in their answer and return to the order to 


show cause that the purported claim for refund set 
forth and described in appellees ? petition is not in 
law or fact a claim for refund (Tr. p. 15), and that 
by reason thereof said $144,022.66, since the expira¬ 
tion of the five-year period of limitation, became 
and ever since said time has been, and is now 
the property of the United States. That the Com¬ 
missioner of Internal Revenue is clothed with 


authority to pass upon claims for refund seems 
indisputable. It would be a fatuous gesture to 
say that the filing by the appellants of a blank 
piece of paper with the word “refund" written 
across the face thereof would be a compliance 
with the statute and that the appellants had filed 
a claim for refund. Some official of the Govern- 


ment must determine when a claim for refijnd is 
a claim and when it is not. The Commissioner must 

i 

determine whether or not the claimant is the proper 
party making the claim, and he must determine 
whether or not the claimant is entitled to recovery 
under the grounds set forth in the claim. In other 
words, the purpose of a claim for refund is to ap¬ 
prize the Commissioner of all the facts and circum¬ 
stances surrounding the right of recovery, if any,, 
against the Government, as well as the proper per¬ 
son entitled to such recovery, and it, therefor] must 
be admitted that the Commissioner in passing 1 upon 
claims against the United States must exercise 
judgment and discretion, and in passing oij such 
claims does exercise judgment and discretion of a 
very important character. In the case at bir the 
Commissioner in the exercise of such judgment and 
discretion denied the claim for refund and (found 
that no claim was filed by appellants. By virtue of 
such finding and the exercise of such judgment and 
discretion, quasi judicial as it is, it is tantamopnt to 

i 

a holding by the Commissioner that the money here 
in controversy belonged to the United Statesp. As 
to whether or not the Commissioner was ri^ht or 
wrong in the determination or in the exercise of his 
judgment and discretion is not for this coprt to 
consider. The determination of the validti}[ of a 
claim as to its sufficiency in law and fact can iiot in 
any sense of the word be defined or termed a ijninis- 
terial duty, nor could any act wherein an official is 

60307—20-2 
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called upon to exercise judgment and discretion and 
act in a quasi 1 judicial capacity be termed a minis¬ 
terial duty. This court is, however, called upon and 
is concerned only with the question of whether or 
not there was a clear, positive, and definite duty 
imposed upon the Commissioner acting in a minis¬ 
terial capacity to perform a certain act. If the 
Commissioner was wrong in the use of his discre¬ 
tionary powers in determining that the alleged 
claim was not in law or fact a claim for refund, 
then appellants have a complete, speedy, and ade¬ 
quate remedy at law r in a suit against the United 
States for the recovery of said $144,022.66 wherein 
the acts and judgments of the Commissioner may 
be reviewed by the proper tribunal. 

That the Commissioner is clothed with this quasi 
judicial authority to pass upon claims for refund, 
it is well to note the decisions in the following cases 
wherein the courts have universallv held that re- 
covery can only be had in cases wherein proper 
grounds or rights of recovery have been set forth 
in the claim for refund: 

Arizona Commercial Mining Co. v. Casey, 
32 Fed. (2d) 288. 

Phoenix Glass Co. v. Heiner, U. S. Dist. 
Ct. Pa., Prentice Hall, p. 754. 

Semmes Motor Co. v. U. S., Prentice Hall, 

p. 866. 

Swift ({• Co. v. U. S., Prentice Hall, pp. 
819, 502. 

Wm. Volker Co. v. U. S., Prentice Hall 
582. 
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Jonesboro Grocery Co. v. U. S., 1928, 
Prentice Hall 1403.67. 

Feather River Lumber Co. v. U. S., 49 
Sup. Ct. 251. 

Tucker v. Alexander, 278 U. S. 61ij. 

Paul Jones <£• Company v. Robert H. 
Lucas, Collector. Not yet reported. 

In passing upon a claim for refund the cjommis- 
sioner is not called upon to interpret a staUute but 
simply to make such findings as in his opinion and 
judgment are necessary to determine whether a 
claim is a proper claim against the United States. 
He must determine from the facts whether or not 
a claim was filed within time. He must determine 
whether or not the party filing the claim is ihe real 
party in interest. He must determine whether or 
not the grounds upon which the taxpayer is entitled 
to recover, if anything, from the Government are 
properly set forth in the claim. 

The appellants in this action are seeking a writ 
of mandamus against these appellees to direct them 
to pay out of the Treasury of the United States a 
large sum of money when the issues as djiselosed 
show that the appellees deny that there is 4ny sum 
due or owing the relators, and allege that tie court 
below has no jurisdiction in said mandamus pro¬ 
ceeding to hear, try, or determine the relationship of 
debtor and creditor between the United Stages, not 
a party to this action, and these appellants. No 
adjudication of said indebtedness, if any, Existing 
between the United States and these appellants has 


10 


been had. Mandamus is not a proper remedy to 
hear, try, or determine the relationship of debtor 
and creditor between the United States and the ap¬ 
pellants. The appellees in this action claim no 
right, title, interest, or equity in and to said $144,- 
022.66. The right to this money is claimed by ap¬ 
pellants and the United States, yet the United 
States is not a party to the action and can not be 
made a party because it has not consented to be 
sued. 

As to whether or not the United States is entitled 
to retain this : money, it must tirst be determined 
whether a claim as contemplated by law was tiled. 
The right of both the appellants and the United 
States is dependent upon that fact. The United 
States is an indispensable party to this proceeding 
for the recovery of this money. It is entitled to 
its day in court to be heard on the sufficiency of the 
purported claim for refund. It has an interest in 
the subject matter of any litigation which attempts 
to deprive it of said property, and it alone is the 
only party having any interest in the subject mat- 

i 

ter of this litigation. If the appellants are entitled 
to recovery as they claim, payment is not made by 
the appellees but is made by the United States. 
Appellee Lucas has determined that the claim is 
not a valid claim in law or fact and denied the 
same, and all duty imposed upon him by law, or 
otherwise, has been performed. This is an action 
brought against public officials, the purpose and 
effect of which is to deprive the United States of 
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$144,022.66 without making the United 'States a 

i 

party to the action or giving the United States its 
day in court to be heard on the merits. 

i 

This is not an action brought to restrain some 
official from doing some unlawful act, nor is it an 
action brought to direct some official to jperform 
some ministerial duty. Its primary object is to 
recover money from the United States apd to de¬ 
prive the United States of property which jit claims 
without it being made a party thereto. If this were 
an action between private parties in which [the Gov¬ 
ernment’s rights were not involved, it is elementary 
that the owner of the property or the person claim¬ 
ing a right or title to the property would bej a neces¬ 
sary and indispensable party to the action. 1 . When 

i 

an indispensable party can not be brought before 
the court, the court can not proceed but niust dis¬ 
miss the bill. Citing Waterman v. Canal-Louisiana 
Bank, 215 U. S. 33. j 

The following cases hold the United States an 

i 

indispensable party: 

Minnesota v. Hitchcock, 185 U. S. $73. 
Oregon v. Hitchcock, 202 U. S. 62.! 

Wells v. Roper, 246 U. S. 337. j 
State of Louisiana v. Garfield, 211 jj. S. 70. 
United States ex rel . Goldberg v. Daniels, 
231 U. S. 218. i 

State of Louisiana v. McAdoo, 234 U. S. 
627. 

Maryland Casualty Company v. 
ton Lead Works and D. C. Jones, Collector 
of Internal Revenue, 24 Fed. (2d) 8$6. 


i 

Charles- 
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Probably the last expression by any court as to 
the question here involved, namely, as to whether 
or not the United States is an indispensable party, 
is the case of the Electric Steel Foundry, a corpo¬ 
ration , v. Clyde G. Huntley, Collector, and W. S . 
Shanks, Deputy Collector, 32 Fed. (2nd) 892, 893, 
decided by the Circuit Court of Appeals for the 
Ninth Circuit, wherein suit was brought against a 
Collector and Deputy Collector for the purpose of 
canceling and annulling an income and profits tax 
waiver on the ground that the same was procured 
by fraud and duress. The bill was dismissed on mo- 
tion of the defendants in the lower court for the 
reason that the United States was a necessary party 
defendant, and upon appeal to the Circuit Court 
the lower court was affirmed, the court saying: 

So here the only object and purpose of the 

suit was to destrov the waiver so that it 

* 

could not be set up by the United States in 
opposition to a claim by the taxpayer that 
the right to collect the tax was barred bv the 
statute of limitations. But a decree of the 
court in a suit against officers of the United 
States would not and could not deprive the 
government of the right to plead the waiver 
or destrov its legal effect; and this much was 
conceded by the appellant on the argument 
before this court. Such being the case a 
court of equity will not enter a decree that 
binds no one and determines nothing. 

The case at bar has only one purpose, and that 
is to collect $144,022.66. Relators base this right 
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of recovery upon the sufficiency of the claim for 
refund, and the United States is entitled tp its day 
in court to meet the relators’ contentions las to its 

i 

sufficiency. 

Sanders v. Saxton, 75 N. E. 529, is a ca^e where 
a landowner brought an action against the Commis¬ 
sioner of the land office of the State of New York 
and the comptroller of the State to have certain 
deeds executed by the comptroller to thb people 
of the State for unpaid taxes adjudged illegal and 
void. In reversing a decree in favor of the land- 
owner, the court of appeals said: j 

The action is both in effect and hi form to 
cancel and remove the deeds to the people of 
the State of New York as clouds upon the 
plaintiff’s title. The grantee in sucjh a deed 
is plainly a necessary party to such hn action, 
as it is the title of that grantee that is to be 
passed upon, and it can not be adjudged void 
unless lie is brought in court. No one could 
ordinarily think of disputing this j proposi¬ 
tion. The only reason for omitting to ^nake the 
state a party in this case is that it can not be 
made a party, and for that reason it is sought 
to avoid the immunity that the slate pos¬ 
sesses by making its officers parties in its 
stead. But it is also settled by the decisions 
of the Supreme Court that “thcj United 
States are not bound by a judgmentjto which 
they are not parties, and that no officer of 
the government can, by defending a suit 
against private persons, conclude the United 
States by the judgment.” Carr % United 


14 


States , 98 U. S. 433; United States v. Lee, 
supra. Now, as the only object and purpose 
of a suit in equity to remove a cloud on the 
title to property is to have any adverse title 
that may be asserted under such cloud passed 
on and adjudged void, so that the plaintiff in 
possession may be forever afterwards free 
from any danger of the hostile claim, it 
would seem plain that, where the judgment 
in an action can not conclude or bind a party 
claiming under the adverse title, the action 
must fail. 


To the same effect see Oregon v. II itch cock, 202 
U. S. 60; Louisiana v. Garfield, 211 U. S. 70; Gold¬ 
berg v. Daniels, 231 U. S. 218; Wells v. Roper, 246 
U. S. 335. 


So here the only object and purpose of this action 
is to deprive the United States of property which it 
claims without its day in court. 

Aside from the foregoing, which we think demon¬ 


strates that after the five-year period has expired 
the Commissioner of Internal Revenue has a dis¬ 
cretionary duty to perform in determining whether 
a claim for refund was filed within the five-year 
period, we take sharp issue with the argument of 
the appellants (pages 7 and 8 of their brief) that 
this paper, Exhibit B, was a claim for refund of 
taxes. As we pointed out in the correction of the 
statement of facts made by appellants, the paper 
was not properly executed and the directions there¬ 
on were not met. It is impossible to tell whether 
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the paper was intended as a claim for refund of 

i 

taxes or a claim for abatement of taxes, because the 
form was suitable for the filing of four different 
kinds of claims and the taxpayer did not indicate 
which kind of claim he was filing. He claimed an 

° i 

abatement of $125,310.66. The Comnjissioner 

' 

treated the paper as a claim for an abatement and 
allowed the abatement. The paper was executed 
by the taxpayer and any doubt arising because of 
the negligence and incomplete manner in which it 
was executed, must be resolved against the tax¬ 
payer and not against these respondents, oij what is 
more improper, the United States. j 

This is not a case (page 14 appellants’ brief) of 
resolving doubt in a taxing status against the Gov¬ 
ernment in favor of the taxpayer. The tax;statute, 
section 252, is perfectly clear. The doubt is not one 
of law but one of fact as to whether the paper filed 
March 27,1923, Exhibit B, was a claim forirefund. 
Furthermore, the doubts therein are of thcb appel¬ 
lants’ own making, because of their negligence in 
not indicating on the form which of the four classes 
of claims they intended to file. 

i 

n , i 

I 

THIS IS NOT A PROPER CASE FOR MANDAMUS 

i 

It is, of course, elementary that mandaipus will 
lie against public officials to perform ministerial 
duties, but will not lie to compel public officials to 
perform discretionary acts. The action at bar seeks- 


i 


16 


to direct the Commissioner of Internal Revenue to 
approve a purported claim for refund when the 
Commissioner in the use of his discretionary powers 
has found that the purported claim for refund is 
neither in law nor fact a claim. Mandamus is not 
the proper remedy to hear, try, or determine the 
relationship of debtor and creditor between the 
United States; not a party to this action, and these 
appellants. 

Mr. Justice Clifford, speaking for the court in 
The Secretary v. McGarrahan, 9 Wall. 298, said 
(at page 312) : 

Discussion of the principle, however, seems 
to be unnecessary, as all of the cases appear 
to affirm the same rule, that the writ can not 
issue where discretion and judgment are to 
be exercised bv the officer, and onlv in cases 
where the act required to be done is merely 
ministerial, and where the relator is without 
any other adequate remedy. 

In the case of Seymour v. State of South Caro¬ 
lina, 2 App. D. C. 240, in an able and exhaustive 
opinion, Mr. Justice Shepard thus distinguished 
between acts ministerial and those quasi judicial 
(at page 247) : 

The distinction between official acts and 
duties that are ministerial, and those which 
are judicial or quasi judicial, which has been 
established by the great weight of authority, 
mav be stated as follows: Where the law 

m 

commaiids the doing of a specific thing and 


charges the officer with its execution in 
terms so plain and certain as to l^ave him 
no reasonable alternative but obedience, the 

i 

act may be said to be ministerial simply. 
Where, on the other hand, the act involves 
the exercise of discretion in determining 
whether the right exists or a duty is [required 
to be performed in the particular! case, it 
ceases to be ministerial and becomes quasi 
judicial. j 

Surely the application of Section 252 of the 
Revenue Act of 1921 comes within the foregoing 
rule, and it seems to be indisputable that lit is not 
a ministerial duty of the Commissioner inj passing 
upon the sufficiency of a claim for refund.j 


Mr. Justice Blatchford has stated the 
merits on which mandamus will issue, 
Bayard v. White , 127 U. S. 246, 250, said: 


jrequire- 
i and in 


* * * The writ of mandamfis is a 

remedy to compel the performance of a duty 
required by law, where the party seeking 
relief has no other legal remedy and jhe duty 
sought to be enforced is clear and indisput¬ 
able. Knox County v. Aspinwdll, 24 How. 
377, 383. Both requisites must concur in 
every case. (Italics ours.) 


A duty to be enforceable by mandamus inust be 
plain, positive, and clearly defined. It rqust not 
only be authorized by law, but the law ipust un¬ 
mistakably require it to be performed. parte 

Cutting, 94 U. S. 14, 20.) As said by Chief Justice 

i 
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Waite, speaking for the court in Ex parte Rowland, 
104 U. S. 604 (at page 612): 

It is also settled that more can not be re¬ 
quired of a public officer by mandamus than 

the law has made it his dutv to do. The ob- 

•/ 

ject of the writ is to enforce the performance 
of an existing duty, not to create a new 

one. * * *' 

This language was quoted with approval by Mr. 
Justice White in International Contracting Com¬ 
pany v. Lamont, 155 U. S. 303, 308. 

A statement by Chief Justice Taney in the opin¬ 
ion written by him in the leading case of Decatur 
v. Paulding, 14 Peters 497 (at page 515), said: 

* * * The head of an executive depart¬ 

ment of the government, in the administra¬ 
tion of the various and important concerns 
of his office, is continually required to exer¬ 
cise judgment and discretion. He must exer¬ 
cise his judgment in expounding the laws 
and resolutions of Congress, under which he 
is from time to time required to act. * * * 

In Moore v. Lindmark, 33 App. D. C. 597, in an 
opinion reversing the Supreme Court of the Dis¬ 
trict of Columbia, Chief Justice Shepard, speaking 
for this Court, said (at page 602): 

Nothing is better settled than that the writ 
of mandamus can not be used to perform the 
office of an appeal or writ of error, or granted 
in any case where there is another adequate 
remedv. * * * 
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Chief Justice Smythe, in Le Crone v. McAdoo, 48 
App. D. C. 181, 186, announced that the writ of 
mandamus “is an extraordinary one, and hot to be 
resorted to except where there is no otjier legal 
remedy. ” 

Probably the last adherence of this Coijrt to the 
well-established principle that mandamus will not 
lie where there is another adequate remedy was in 
Board of Tax Appeals v. McCandless, 26 Ped. (2d) 
1000, reversing a judgment of the Supreihe Court 
of the District of Columbia granting the w jit. Cer¬ 
tiorari was denied in that case. (49 Sup. Ct. Rep. 
24.) i 

The foregoing seems to have been the Universal 
rule adopted by all courts down through ):he vista 
of years, and no useful purpose can here l|e served 
by added citations to support the proposition that 
mandamus can not issue where there is I another 

i 

adequate remedy. Not only must there b0 a plain 
duty required by law, but no other remedy must be 
available to the applicant for mandamus. The 
writ must be predicated on both grounds.\ In the 
case at bar it is quite apparent that the appellants 
have a plain, adequate, and complete remedjy at law, 
and that they are not pursuing that remedy in an 
action at law against the United States. ! (Tr. p. 
16-17.) While this action is directed agjiinst of¬ 
ficers of the United States, it is primarily ^n action 
against the United States based upon tire same 
question, facts, and law as the action now [pending 
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in the United States District Court for Massa¬ 
chusetts. 

The appellants relied upon the following cases in 
the court below: 

Roberts v. United States, 176 U. S. 221. 

Blair v. United States Ex Rel. Union Pa¬ 
cific Railway Company, 55 App. D. C. 359. 

Blair v. United States Ex Rel. Btirken- 
stock, 55 App. D. C. 376. 

United States Ex Rel. Hill v. Mellon, et 
al. , 1929, Prentice Hall 248. 

From a reading of the foregoing cases it will be 
found that none of the facts or issues therein raised 
are applicable to the ease at bar, and the court be¬ 
low so held. 

We can not insist too strongly that what is in- 
volvcd here is not a question of the construction 
of a statute, but the determination of preliminary 
facts—the question whether a claim was filed within 
five years; that is, whether the paper dated March 
27, 1923, constituted a claim for refund of taxes. 
The cases in all respects are similar to Margulics v. 
McCarl , 10 Fed. (2d) 1012. 

Ill 

THE APPELLEE. COMPTROLLER GENERAL. MAY NOT BY CON¬ 
STRAINED MANDAMUS ALLOW A CLAIM NOT PRESENTED 

TO HIM FOR SETTLEMENT 

The office of the Comptroller General was created 
by the Budget and Accounting Act of June 10,1921, 
42 Stat. 24, independent of all the Government 
establishments. He is required to perform his duty 
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without direction from any other officer. He is not 
a part of the machinery for the collection <ir refund 
of taxes and he is required to take no aciion on a 
claim for refund of taxes until it has been presented 
to him for settlement. As admitted in the plead- 

i 

ings, this claim was never presented to th^ appellee 
McCarl. There have been a number of cases before 
this court and the Supreme Court of the United 
States concerning the duties of accounting officers 
of the United States. See United States v.j Guthrie, 
17 How. 284; Brashear v. Mason, 6 Ho\^. 92, on 
which this court rested its decision in Ma\guJies v. 
McCarl, 10 Fed. (2d) 1012. See also Car\;oll Elec¬ 
tric Company v. McCarl, 8 Fed. (2d) $10, and 
United States v. Lynch, 137 U. S. 280. Tjhe atten¬ 
tion of the court is also invited to Bowden and Com¬ 
pany v. United States et al., 17 Fed. (2d) 530, where 
the court said (at page 532) that— 

The petition also prays that the cdurt sum¬ 
marily direct the United States to| pay the 
claim, the money to be held subject t b further 
order of the court. This is indeed a curious 
request, in result, the equivalent of 4 manda¬ 
mus upon the Comptroller General! to issue 
warrants upon the Treasury. Evep though 
some ancillary power to issue mandamus 
could be worked out in the face of jtlie ordi¬ 
nary rule ( Covington Bridge Co. \j. Hager, 
203 U. S. 109, 27 S. Ct. 24, 51 L. fid. Ill), 
there would still remain all the objections, 
which we have just mentioned, j Out of 

abundant caution we mav add that we do 
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not mean sub silentio to suggest that the Dis¬ 
trict Court has in any event power to direct 

monev to be withdrawn from the Treasury. 

%> * 

Aside from the foregoing, which applies pecu¬ 
liarly to the appellee, AlcCarl, the appellants are not 
entitled to mandamus requiring the Comptroller 
General to allow the claim which has never been 
presented to ; him for his consideration and action, 
in accordance with the statutes applicable to his 
office. This phase of the matter is controlled by 
Goldsmith v. United States Board of Tax Appeals, 
270 U. S. 117, where it was said (at page 123) that 
he had made no application for a hearing and that: 

* * * Instead of so doing, he filed this 

petition in mandamus in which he asked for 
a writ to compel the Board summarily to en¬ 
roll him in the list of practitioners, and to 
enjoin it from interferring with his repre¬ 
senting clients before it. Until he had 
sought? a hearing from the Board, and had 
been denied it, he could not appeal to the 
courts for any remedy and certainly not for 
mandamus to compel enrollment. * * * 

CONCLUSION 

The taxes in question being in the possession of, 
and claimed bv, the United States, and the United 
States being an indispensable and necessary party, 
and not made a party to this action, and this being 
an action in mandamus, the effect of which is to de¬ 
prive the United States of said property, and the 
appellants having a plain, adequate, and speedy 
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remedy at law, to determine whether a claim was 
filed within the statutory period, and the! appellees 
being charged with no ministerial duty }n connec¬ 
tion therewith, and the appellee, Comptroller Gen¬ 
eral, never having had the claim presented to him 
for action, it is respectively submitted that the ac¬ 
tion of the court below was correct and Ishould be 
affirmed. 

Respectfully submitted. 
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